
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter LL

Case No. 1.6-10682 (_JJUMIO INC.,1

Debtor

MOTION OF THB DEBTOR FOR ENTRY OF AN ORDER
AUTHORIZING THE DEBTOR TO HONOR ITS OBLIGATIONS

UNDER PREPAID CONTRACTS IN THE ORDINARY COURSE OF BUSINESS

The above-captioned debtor and debtor-in-possession (the ooDebtor") by and through its

proposed undersigned counsel, hereby submits this Motion of the Debtor for Entry of an Order

Authorizing the Debtor to Honor lts Obligations Under Prepaid Contracts in the Ordinary

Course of Business (the o'Motion"). In support of the Motion, the Debtor relies on the

Declaration of Stephen Stuut in Support of Chapter 11 Petitions and First Day Pleadings (the

"First Day Declaration"),2 andrespectfully represents and sets forth as follows:

JURISDICTION AND VENUE

1. The United States Bankruptcy Court for the District of Delaware (the "Court")

has jurisdiction over this Motion pursuant to 28 U.S.C. $$ 157 and L334 and the Amended

Standing Order of Reference from the United States District Court for the District of Delaware

dated February 29,2012. This is a core proceeding pursuant to 28 U.S.C. $ 157(bX2), and the

1 The last four digits of the Debtor's tax identiflrcation number arc 6822, The Debtor's corporate headquarters and
the mailing address is 268 I¿mbert Avenue, Palo Alto, California 94306.
2 Capitalized terms used but not otherwise defined in this Motion shall have the meanings ascribed to them in the
First Day Declaration.
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Court may enter a final order consistent with Article III of the United States Constitution.3

Venue is proper in this District pursuant to 28 U.S.C. $$ 1408 and 1409.

BACKGROUND

General Background

2. On the date hereof (the "Petition Date"), the Debtor commenced the above

captioned case (the "Chapter lL Case") by filing a voluntary petition for relief under chapter L1

of Title 11 of the United States Code, 11 U.S.C. $$ L0L, et seq. (as amended or modified, the

"Bankruptcy Code"), in the United States Bankruptcy Court for the District of Delaware (the

"ÇegrI").

3. The Debtor continues to operate its business and manage its properties as a

debtor-in-possession pursuant to Bankruptcy Code sections 1107(a) and 1108.

4. As of the date of this Motion, no trustee, examiner or statutory committee has

been appointed in this Chapter LL case.

5. Additional information regarding the circumstances leading to the commencement

of this Chapter 11 Case and information regarding the Debtor's business and capital structure is

set forth in detail in the First Day Declaration filed contemporaneously with this Motion and

incorporated herein by reference.

Background Related to Prepaíd Contracts

6. As explained in the First Day Declaration, the Debtor sells its electronic

identification and verification products and related services to its customers through negotiated,

term contracts (each a ooContract"). In the ordinary course of business, customets typically pay

3 Pursuant to Local Rule of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the

District of Delaware 9013-1(Ð, the Debtor hereby confirms its consent to entry of a final order by this Court in
connection with this Motion if it is later determined that this Court, absent consent of the parties, cannot enter final
orders or judgments consistent with Article III of the United States Constitution.

2
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the full amount due under a Contract following the execution thereof (the "Prepaid Contracts").

Thereafter, the Debtor is obligated by contract to provide its customers with various products and

services over the full term of the Prepaid Contract.

7. Prior to the Petition Date, the Debtor received approximately $5.44 million in

payments associated with Prepaid Contracts under which the Debtor is obligated to perform for

periods extending beyond the Petition Date. The non-debtor counterparties to the Prepaid

Contracts - who are customers of the Debtor and critical to the success of the Debtor's ongoing

business - fully expect the Debtor to honor its obligations under these Prepaid Contracts,

notwithstanding the commencement of this Chapter lL Case. Any failure by the Debtor to

continue to honor its obligations under the Prepaid Contracts likely will result in a significant

loss of goodwill with its customers, termination of contracts by customers and potential damages

related thereto, and reduction in Contract renewal rates, which will gravely reduce the Debtor's

going concern value and jeopardize the Debtor's proposed sale and restructuring efforts. Thus,

the Debtor requests the authority to honor its obligations under the Prepaid Contracts.

RBLIEF REOUESTED

8. By this Motion, the Debtor seeks entry of an order substantially in the form

attached hereto, authorizing the Debtor to honor its obligations under the Prepaid Contracts.

9. The statutory predicates for the relief sought herein are Bankruptcy Code sections

105(a), 363, 507, LLOT (a), and 1108.

BASIS FOR RBLIEF

10. The success and viability of the Debtor's business and the ability to successfully

maximize value for its stakeholders depends largely on the patronage and loyalty of the Debtor's

customers. Continuing to honor its obligations under the Prepaid Contracts postpetition is

J
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critical to maintaining customer loyalty and satisfaction, and failure to do so would severely and

irreparably impair the Debtor's customer base and its going concern value. Therefore, honoring

its obligations under the Prepaid Contracts is vital to the Debtor's business operations and its

ability to maximize the value of its assets for the benefit of all stakeholders.

Í. Pursuant to Bankruptcy Code sections 363(c)(1), 1107(a) and LL08, the Debtor

should be allowed to honor its obligations under the Prepaid Contracts as part of operating its

business in the ordinary course. Bankruptcy Code sections 1107(a) and 1108 authorize a debtor-

in-possession to continue to operate its business. Bankruptcy Code section 363(c)(1) authorizes

the debtor-in-possession to "use property of the estate in the ordinary course of business without

notice or a hearing." The purpose of Bankruptcy Code section 363(c)(1) is to provide a debtor-

in-possession with "flexibility to engage in ordinary transactions" required to operate its business

without oversight by its creditors or the court. In re Roth Am., Inc., 975 F.2d 949, 952 (3d Cir.

1992) ("Section 363 is designed to strike [a] balance, allowing a business to continue its daily

operations without excessive court or creditor oversight and protecting secured creditors and

others from dissipation of the estate's assets."') (quoting U.S. ex rel. Harrison v. Estate of

Deutscher (In re H&S Transp. Co.), 115 B.R. 592, 599 (M.D. Tenn. 1990)); In re Nellson

Nutraceutical, lnc.,369 B.R. 787,796 (Bankr. D. Del. 2007). Here, continuing to honor its

obligations under the Prepaid Contracts in the ordinary course of business without interruption is

permitted by Bankruptcy Code sections 363(c), LL07(a), and 1108 without further motion to the

Court. Nevertheless, out of an abundance of caution, the Debtor seeks the Court's authorization,

but not direction, to honor its obligations under the Prepaid Contracts.

12. Bankruptcy Code section 105(a) authorizes the Court to issue "any order, process,

or judgment that is necessary or appropriate to carry out the provisions of [the Bankruptcy

4
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Code]." The purpose of section 105(a) is to o'assure the bankruptcy courts [sic] power to take

whatever action is appropriate or necessary in aid of the exercise of their jurisdiction." 2 Collier

on Bankruptcy tl 105.01 (15th ed. rev. 2010). The relief requested in this Motion is critical to the

Debtor's business operations and is justified under Bankruptcy Code section 105(a).

13. Honoring its obligations under the Prepaid Contracts is necessary and appropriate,

and may be authorized under Bankruptcy Code section 105(a) and 363(b) pursuant to the

"doctrine of necessity." Numerous courts have used their section 105(a) equitable powers under

the necessity of payment doctrine to authorizethe expenditure of resources to statisfy a debtor's

prepetition obligations where such resources are necessary to effectuate the "paramount purpose"

of chapter 11 cases, which is to preserve a debtor's potential for rehabilitation. See In re Lehigh

Co. & New England Ry. Co., 657 F.2d 570,581 (3d Cir. 1981) (holding that "if payment of a

claim which arose prior to reorganization is essential to the continued operation of the . . .

[business] during reorganization, payment may be authorized even if it is made out of [the]

corpus"); see also In re Just for Feet, lnc.,242 B.R. 821, 825 (D. Del. 1999) ("to invoke the

necessity of payment doctrine, a debtor must show that payment of the pre-petition claims is

critical to the debtor's reorganization"); Pension Benefit Guarantee Corp. v. Sharon Steel Corp.

(In re Sharon Steel Corp,), I59 B.R. 730, 736 (Bankr. W.D. Pa. 1993) (embracing oonecessity of

payment" doctrine and citing In re Leigh & New England Ry. Co. with approval); In re

Ionosphere Clubs, Inc., 98 B.R. 174, 176-77 (Bankr. S.D.N.Y. 1989) (necessity of payment

doctrine "recognizes the existence of the judicial power to authorize a debtor in a reorganization

case to pay pre-petition claims where such payment is essential to the continued operation of the

debtor"); In re Gulf Air, Inc., 1L2 B.R. I52, L53-54 (Bankr. W.D. La. 1989) (allowing payment

of prepetition claims under the "doctrine of necessity").

5
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L4. The bankruptcy court's exercise of its authority under Bankruptcy Code section

105(a) and the "doctrine of necessity" is appropriate to carry out specific statutory provisions of

chapter 11, such as Bankruptcy Code sections L107(a), 1108 and 363(bX1), which authorize a

debtor-in-possession to maintain and operate its business and use estate property outside of the

ordinary course of business. Indeed, a debtor-in-possession operating a business under

Bankruptcy Code section LL08 has a fiduciary duty to protect and preserve the estate, including

the going concern value of an operating business. See In re CoServ, L.L.C., 273 B.R. 487, 497

(Bankr. N.D. Tex. 2002) ("There are occasions when this ffiduciary] duty can only be fulfilled

by the preplan satisfaction of a prepetition claim"). A bankruptcy court's exercise of its

authority under section 105(a) is also necessary to carry out two central policies underlying

chapter 11: (a) to permit the successful rehabilitation of the debtor, NLRB v. Bildisco & Bildisco,

465 U.S. 5t3, 527 (1984), and (b) to preserve going concern value and maximize property

available to satisfy all creditors. Bank of Am. Nat'l Tr. & Sav. Ass'n v. 203 N. LaSalle St. P'ship,

526 U.S. 434,453 (L999).

15. Honoring its obligations under the Prepaid Contracts throughout this Chapter LL

Case is essential to the continued viability of the Debtor's business and the maximization of its

estate's value for the benefit of all stakeholders. If the Debtor fails to satisfy its obligations

under these agreements, the interests of all creditors will suffer immeasurably as the Debtor's

estate is likely to suffer significant diminution in value.

L6. One of the Debtor's most valuable assets in this Chapter Ll Case is its business

relationships with its customers. Failure to honor its obligations under the Prepaid Contracts

would undermine customer satisfaction, jeopardize customer loyalty, and adversely impact the

Debtor's future revenue, which would significantly impact its going concern value and impair its

6
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ability to sell its assets for maximum value. Accordingly, the Debtor submits that the relief

requested herein is necessary and appropriate, is in the best interests of its estate and creditors,

and should be granted in all respects.

I7. Any order, however, shall not be construed to limit, or in any way affect, the

Debtor's ability to contest any claim of any non-debtor counterparty to any of the Prepaid

Contracts on any grounds. Additionally, nothing in this Motion shall constitute an assumption or

rejection by the Debtor of any Prepaid Contracts, or any executory contract or unexpired lease.

As such, the Debtor reserves all of its rights to assume, assign or reject any agreements in

accordance with the applicable provisions of the Bankruptcy Code.

BANKRUPTCY RULE 6003 SATISFIED AND
REOUEST FOR \ryAIVER OF STAY

18. The Debtor further submits that because the relief requested in this Motion is

necessary to avoid immediate and irreparable harm to the Debtor for the reasons set forth herein

and in the First Day Declaration, rule 6003 of the Federal Rules of Bankruptcy Procedure (the

"Bankruptc)¡ Rules") has been satisfied and the relief requested herein should be granted.

19. Specifically, Bankruptcy Rule 6003 provides:

Except to the extent that relief is necessary to avoid immediate and
irreparable harm, the court shall not, within 2L days after the filing
of the petition, grant relief regarding the following: . . (b) a

motion to use, sell, lease, or otherwise incur an obligation
regarding property of the estate, including a motion to pay all or
part of a claim that arose before the filing of the petition, but not a
motion under Rule 400L.

20. The Third Circuit Court of Appeals has interpreted language similar to that used

in Bankruptcy Rule 6003 in the context of preliminary injunctions. In that context, irreparable

harm has been interpreted as a continuing harm that cannot be adequately redressed by final

relief on the merits and for which money damages cannot provide adequate compensation. See,

7
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e.g., Norfolk S. Ry. Co. v. City of Pittsburgh, 235 Fed. Appx. 907, 9lO (3d Cir. 2007) (citing

Glasco v. Hills,558 F.2d L79,1.8'J. (3d Cir. 1977)). Further, the harm must be shown to be actual

and imminent, not speculative or unsubstantiated. See, e.g., Acierno v. New Castle County, 40

F.3d 645, 653-655 (3d Cir. 1994).

21,. The Debtor strongly believes that honoring its obligations under its Prepaid

Contracts uninterrupted in this Chapter Ll Case is necessary to prevent immediate and

irreparable harm to the Debtor's estate and business operations because if it fails to so perform, it

will lose customers and its going concern value will rapidly deteriorate. Accordingly, the Debtor

respectfully submits that it has satisfied the "immediate and irreparable harm" standard of Rule

6003 of the Bankruptcy Rules and seeks authority to honor its obligations under the Prepaid

Contracts in the ordinary course of business.

22. The Debtor further seeks a waiver of any stay of the effectiveness of the order

approving this Motion. Pursuant to Bankruptcy Rule 6004(h), "[an] order authorizing the use,

sale, or lease of property other than cash collateral is stayed until the expiration of fourteen (L4)

days after entry of the order, unless the court orders otherwise." As set forth above, the relief

requested herein is essential to prevent irreparable damage to the Debtor's operations, going-

concern value, and its efforts to pursue a sale transaction.

23. Accordingly, the relief requested herein is appropriate under the circumstances

and under Bankruptcy Rules 6003 and 6004(h).

NOTICE

24. Notice of this Motion has been given to the following parties or, in lieu thereof, to

their counsel, if known: (a) the Office of the United States Trustee for the District of Delaware;

(b) the Prepetition Secured Noteholders; (c) the Postpetition lender; (d) each of the Debtor's

8
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creditors holding the twenty (20) largest unsecured claims as set forth in the list filed with the

Debtor's petition; (e) the Internal Revenue Service; (f) the United States Department of Justice;

(g) the Securities and Exchange Commission; and (h) all parties who have requested notice in

this Chapter LL Case pursuant to Bankruptcy Rule 2002. In light of the nature of relief requested

in this Motion, the Debtor respectfully submits that no further notice is necessary.

NO PRIOR REOUEST

25. No prior motion for the relief requested herein has been filed in this or any other

court.

WHEREFORE, for the reasons set forth herein and in the First Day Declaration, the

Debtor respectfully requests that this Court enter an order, substantially in the form of the

proposed order attached hereto, (a) authorizing the Debtor to honor its obligations under the

Prepaid Contracts and (b) granting such other and further relief as is just and proper.

Dated: March 27,20L6

Wilmington, Delaware

RATH & LLP

o.
Kerri K. Mumford (No. a186)
Kimberly A. Brown (No. 5138)
Anne M. Steadman (No. 622I)
919 Market Street, Suite 1800
Wilmington, Delaware 1980L
Telephone: (302) 467 -4400
Facsimile: (302) 467 -4450
Email: landis@lrclaw.com

mumford@lrclaw.com
brown@lrclaw.com
steadman@lrclaw.com

Proposed Counsel to the Debtor and
Debtor-In-Possession

9
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELA\ryARE

In re: Chapter 1l

Case No. 16_ lAb6LJUMIO INC.,I

Debtor.
Ref. No.

ORDER GRANTING MOTION OF THE DEBTOR FOR ENTRY OF AN ORDER
AUTHORIZING THE DEBTOR TO HONOR ITS OBLIGATIONS UNDER

PREPAID CONTRACTS IN THE ORDINARY COURSE OF BUSINESS

Upon the Motion of the Debtorþr Entry of an Order Authorizing the Debtor to Honor lts

Obligations under Prepaid Contrqcts in the Ordinary Course of Business (the "Motion")' *td

upon the First Day Declaration; and the Court having jurisdiction over this matter pursuant to 28

U.S.C. $$ 157 and 1334 and the Amended Standing Order of Reference from the United States

District Court for the District of Delaware dated as of February 29, 2012; and the Court having

found that this Motion is a core proceeding pursuant to 28 U.S.C. $ 157(bX2) and the Court may

enter an order consistent with Article III of the United States Constitution; and the Court having

found that venue of this proceeding and this Motion in this District is proper pursuant to 28

U.S.C. $$ 1408 and 7409; and it appearing that sufficient notice of the Motion has been given

under the circumstances; and it appearing that the relief requested by the Motion is in the best

interests of the Debtor's estate; and good and sufficient cause appearing therefor; it is hereby

ORDERED that the Motion is GRANTED as set forth herein; and it is further

ORDERED that the Debtor is authorized, but not directed, to honor obligations under the

Prepaid Contracts, as may be appropriate in its sole discretion; and it is further

rThe last four digits of the Debtor's tax identification number are 6822. The Debtor's corporate headquarters and
the mailing address is 268 Lambert Avenue, Palo Alto, California 94306.
2 Capitalizedterms not defined herein shall have the same meaning as ascribed to them in the Motion.
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ORDERED that the relief granted herein shall not constitute or be deemed to be an

assumption or an atthonzation to assume, pursuant to Bankruptcy Code section 365, any

executory contract or unexpired lease to which the Debtor is a party including, but not limited to,

any Prepaid Contract, and all such rights are hereby expressly reserved; and it is further

ORDERED that the Debtor is authorized to take all actions necessary to effectuate the

relief granted pursuant to this Order in accordance with the Motion; and it is fuither

ORDERED that notwithstanding anything to the contrary in this Order, any payment

made, or authorization contained, hereunder shall be subject to the requirements imposed on the

Debtor under any order(s) of this Court approving the Debtor's Postpetition Financing (the "DIP

Orders"). In the event of any inconsistency between the terms of this Order and the DIP Orders,

the terms of the DIP Orders shall govern; and it is further

ORDERED that Bankruptcy Rule 6003 has been satisfied; and it is further

ORDERED that notwithstanding the possible applicability of Bankruptcy Rule 6004(h),

the terms and conditions of this Order shall be immediately effective and enforceable upon its

entry; and it is further

ORDERED that the Court retains jurisdiction with respect to all matters arising from or

related to the implementation of this Order.

Dated: March _,2016
V/ilmington, Delaware

United States Bankruptcy Judge

2
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